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and stock exchanges. Certain it is that English courts have of late years been 

we hare not been willing to go to the obliged, for the protection of the prinei- 

length which the English courts hare pal, to put some restrictions upon the 

done. doctrines too broadly lard down in the 

The conservative policy is perhaps earlier cases. 
the better one, for as we have seen, the Francis A. Lewis, Jr. 



Supreme Court of Tennessee. 
O'CONNOR v. CITY OF MEMPHIS. 

The doctrine formerly accepted, that upon the civil death of a corporation, its 
real estate reverted to the original grantor, the debts due to and from it were ex- 
tinguished and its personal property vested in the state, is no longer followed either 
in England or in this country. 

The debts of a municipality are not extinguished by the repeal of its charter and 
the granting of a new charter to the same corporators, accompanied by the transfer 
to the new corporation of the municipal property. 

Where, after the repeal of a municipal charter, the same people and the same 
territory are reincorporated as a municipality under a new name, although with 
different powers and different officers, a suit pending against the old corporation at 
the date of the repeal may be revived against the new corporation. 

A provision in the statute granting the new charter, that the new corporation 
shall not pay or be liable to pay any debt created by the extinct corporation, im- 
pairs the obligation of contracts, and is therefore unconstitutional and void. 

Whether in such case the legislature may withhold from the new corporation the 
taxing power as against debts contracted by the old corporation, not decided. 

Demurrer to scire facias to revive suit. The facts were as fol- 
lows : By the Act of 1879, ch. 10, the legislature repealed certain 
charters of municipal corporations, and, among others, the charter 
of the city of Memphis. The repealing act contained no provision 
for the revivor of suits against any representative or successor of 
the city. By an act passed the same day, the several communities 
embraced in the territorial limits of the municipal corporations 
whose charters were thus abolished, were created taxing districts, 
" in order to provide the means of local government for the peace, 
safety and general welfare of such districts." The community 
embraced in the territorial limits of the city of Memphis became, 
by the act, the taxing district of Shelby county, and organized 
under it. The Supreme Court subsequently held, as the result, 
that the charter of the city of Memphis had been validly repealed, 
and that the same people and the same territory had been consti- 
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tutionally reincorporated as a municipality : Luehrman v. Taxing 
District of Shelby County, 2 Lea 425. 

At the time of the passage of these acts, the present suit against 
the city of Memphis was pending on the docket of the Supreme 
Court by appeal from the Chancery Court. At the succeeding 
term, on motion of the complainant, a scire facias was issued in 
the case, requiring the taxing district of Shelby county to show 
cause why the suit should not be revived against it. The taxing 
district demurred to the scire facias. 

William M. Randolph, for plaintiff. 

ft W. Heishell, J. B. Heiskell and George Otantt, for defend- 
ant. 

The opinion of the court was delivered by 

Cooper, J. — The scire facias in this state is a statutory mode 
of reviving suits in this court, as well as the inferior courts, 
against the heir, representative, assign or "other successor" of a 
deceased party : Code, sect. 2853, et seq. It has not been denied 
that the scire facias would lie in this case, if the taxing district 
could be brought in for the purpose of being proceeded against as 
a proper defendant. The argument in support of the demurrer 
is rested upon the ground that the new corporation sustains no 
such relation to the old corporation, as to authorize any proceeding 
against it in any mode for a debt of the latter. It is also said, 
that if the corporations are the same, no revivor is necessary. 
But if this be conceded, the complainant would still have the 
right, by suggestion of record, or otherwise, to bring the facts 
before the court, so that the further proceedings might be in the 
right name. In this view, the scire facias may be treated as a 
notice, and, in the absence of any special objection to the form of 
the proceedings, as sufficient to raise the issue to be determined : 
East Tennessee, §c, Railroad Co. v. Evans, 6 Heisk. 607. The 
real question is whether the new corporation is the same as the 
old corporation, or so far its successor as to be liable for its debts. 

It was the received doctrine at one time, that by the principles 
of the common law, upon the civil death of a corporation, its real 
estate reverted to the original grantor, or his heirs, the debts due 
to and from it were extinguished, and its personal property vested 
in the state. The law was so stated, arguendo, in some of our 
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cases : White v. Campbell, 5 Humph. 38 ; Ingraham v. Terry, 11 
Id. 572 ; Hopkins v. Whitesides, 1 Head. 31. There is reason 
to doubt whether the decisions of the courts ever justified such a 
statement of the law : Bacon v. Robertson, 18 How. 480. And 
it is now well settled, both in England and in this country, that 
equity will, upon the dissolution of a corporation by the expiration 
of its charter or otherwise, impound its property, real and per- 
sonal, and appropriate it, first, to the payment of its debts, and 
then for the benefit of the stockholders. The law now is, inde- 
pendent of statute, that upon the civil death of a corporation, its 
real estate does not revert to its original owners, the debts due to 
and from it are not extinguished, and its personal property does 
not vest in the state. This court, in accordance with all the 
modern rulings, has expressly so held : State v. Bank of Tennes- 
see, 5 Baxt. 101. 

Looking only to the fact that a corporation is created by its 
charter, it is logically correct to say that each corporation called 
into being by an independent charter is a distinct entity. From 
this premise it has been ingeniously and ably argued that two suc- 
cessive corporations cannot be connected together any more than 
two human beings, born successively, can be treated as one. But 
if the doctrine of metempsychosis be admitted, the identity of 
individuals would be possible by the transmigration of the essen- 
tial part, and their succession in rights and liabilities is recognised 
by law. And the legislature and the courts have settled the 
continuity of corporations by the transfer of their material parts, 
whether by identity or succession is practically immaterial, 
although the old charter may be expressly repealed and an 
entirely new charter granted. 

It has been loosely said that whether a legislative charter will 
operate to revive and continue an old, or to create a new and dis- 
tinct corporation, depends upon the intention of the legislature. 
More accurately it has been said, we must look to the terms of the 
charter, and give them a construction consistent with the legisla- 
tive intent and the intent of the corporators. Both forms of 
expression are an adaptation of the language of Judge Story in 
the case of a private corporation, where the corporate name of the 
new creation and some of the corporators were the same as those 
of a then existing corporation, but the residue of the corporators 
and the corporate property were not the same : Bellows v. Hallo- 
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well Bank, 2 Mason 43. But in no case have the courts ever 
failed to declare the identity or succession or continuity of the two 
corporations, where the same corporators and the same corporate 
property have passed to the new corporation. The " terms of the 
charter" have, in such cases, never been construed otherwise. 

In reference to municipal corporations, the rule from the earliest 
times has been that a change of name or function would not affect 
obligations: Luttrel's Case, 4 Rep. 87 b; Haddock's Case, 
Raym. 489. Entirely new charters, upon a total cessation of user 
for years under an old charter, have been held to have no greater 
effect : Colchester v. Seaber, 3 Burr. 1866. " Many corporations," 
says Lord Mansfield in this last case, " for want of legal magis- 
trates, have lost their activity and obtained new charters ; and yet 
it has never been disputed but that the new charters revive and 
give activity to the old corporation. Where the question has 
arisen upon any remarkable metamorphosis, it has always been 
determined that they remain the same as to debts and rights." 

The statute books of this state are full of instances where new 
charters have been granted to municipal corporations upon an 
express or implied repeal of the old charter, with a change of 
name and organization, and the continuity of the corporations, 
" as to debts and rights," never doubted. A striking instance is 
found in the history of the municipal corporation now before us. 
In 1849, the people and territory of the " City of Memphis" and 
of the town of " South Memphis" were reincorporated under the 
name and style of the " Mayor and Aldermen" of the city of 
Memphis, by an act which expressly repealed all laws to the con- 
trary, the previous charters of the separate corporations being 
thereby repealed, as was held by this court: Daniel v. Mayor, 
$c, of Memphis, 11 Humph. 582. The conclusion of Mr. Justice 
Field on this subject is warranted by all the authorities : " When 
a new form has been given to an old municipal corporation, or such 
a corporation is reorganized under a new charter, taking in its new 
organization the place of the old One, embracing substantially the 
same corporators and the same territory, it will be presumed that 
the legislature intends a continued existence of the same corpora- 
tion, although different powers are possessed under the new charter, 
and different officers administer its affairs ; and. in the absence of 
express provision for their payment otherwise, it will also he pre- 
sumed in such case that the legislature intended that the liabilities, 
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as well as the rights of property of the corporation in its old form, 
should accompany the corporation in its reorganization: Broughton 
v. Pensacola, 93 U. S. 266. To the same effect in substance are 
Milner v. Pensacola, 2 Wood 638 ; Trustees v. City of Erie, 31 
Pa. St. 515; Shankland v. Phillips, 3 Tenn. Ch. 556; Olney v. 
Harvey, 50 111. 453 ; Girard v. Philadelphia, 7 Wall. 1. Neither 
the repeal of the charter of a municipal corporation, nor a change 
of its name, nor an increase or diminution of its territory or popu- 
lation, nor a change in its mode of government, nor all of these 
things combined, will destroy the identity, continuity or succession 
of the corporation, if the people and territory reincorporated con- 
stituted an integral part of the corporation abolished. The reason 
is to be found in the peculiar nature of such corporations. A 
charter for municipal purposes is an investing of the people of a 
place with the local government thereof, constituting an imperium 
in imperio, and the corporators and the territory are the essential 
elements, all else being mere incidents or forms : Cuddon v. East- 
wick, 1 Salk. 192; Luehrman v. Taxing District, 2 Lea 425; 
People v. Morris, 13 Wend. 325 ; People v. Hurlburt, 24 Mich. 
44, 88 ; New Orleans Railroad Co. v. City of New Orleans, 26 
La. Ann. 478. And precisely as a change in the form of govern- 
ment, or even the conquest of a state, will not affect its rights or 
liabilities, whatever may be the incidental modifications, so neither 
will a change of the lesser empire. The property held by such a 
corporation for public use cannot be subjected to the claims of 
creditors, and is only held by it as trustee. The only means at its 
disposalfor the payment of debt consist, ordinarily, of the taxes 
which it is authorized to raise from the persons, property and busi- 
ness within its territorial limits. The persons and property, or, 
as said above, the corporators and the territory, are the essential 
constituents of the corporation, and rights and liabilities naturally 
adhere to them. 

The courts have accordingly held that creditors may follow these 
constituents even when divided out among other distinct muni- 
cipalities, the original debtor corporation being abolished. As 
long as the old corporation continues to exist, although shorn of 
its proportions, the creditor may, and, according to some authori- 
ties, must, look exclusively to it : Howard v. Horner, 11 Hum. 
532 ; Laramie County v. Albany County, 92 U. S. 307. A 
qualification of the latter part of the rule may be assumed, 
Vol. XXX 24 
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although the point seems never to have arisen in judgment, where 
the municipality has been so reduced in population and territory 
as to be unable to meet its liabilities. If, however, two new town- 
ships are created out of an old one, it has been held that a 
judgment-creditor of the latter may revive his judgment by scire 
facias against each of the new townships, subject to only one 
satisfaction : Plunkett Creek Township v. Crawford, 27 Pa. St. 
107. So, where one town was abolished by statute, and its 
population and territory unequally divided between two others, a 
creditor of the old town was held entitled, by bill, to charge each 
of the new towns with its proportion of the debt : Mount Pleasant 
v. Beckwiih, 100 U. S. 514. " The effect of the annulment," 
says Mr. Justice Clifford in this case, " and annexation will be 
that the two enlarged corporations will be entitled to all the public 
property and immunities of the one that ceases to exist, and that 
they will become liable for all the legal debts contracted by her 
prior to the time when the annexation is carried into operation." 
This court has reached the same conclusion in the case of a school 
district divided between other districts: Bank v. Baber, 6 Lea 
— . See also, District of Columbia v. Cluss, 103 U. S. 705. In 
view of the plenary powers of the legislature over municipal or 
quasi-municipal corporations, and the necessity of its frequent 
exercise according to public exigency, the wisdom of these rulings 
is obvious. 

It has been argued that the liabilities of a dissolved corporation 
only follow its territory and population into a new corporation in 
the absence of any legislation on the subject, and that the legisla- 
ture may expressly provide otherwise. But there is no warrant 
for the argument, either in reason or authority. Some of the 
learned judges, in delivering the opinion of the court in par- 
ticular cases, have taken care, as was right and proper in a ques- 
tion of so much importance, to limit the decision to the very case 
before them, and have said that the result reached would follow, 
"at any rate, in the absence of any declaration of legislative 
intent to the contrary." No intimation has been given that if 
there was such declaration the decision would be different. Mr. 
•Justice Field expresses the opinion in the Pensacola Case, that 
the liabilities will accompany the corporation in its new form, " in 
the absence of express provision for their payment otherwise." 
So Mr. Justice Clifford's expression is that "the legislature 
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may regulate the subject ;" that is, as the context snows, may pro- 
portion the liabilities between the new corporations, as its wisdom 
may suggest. Neither of these eminent judges, nor has any judge, 
intimated, much less decided, that the legislature could interfere 
with the rights of creditors, or the legal results of the legislation. 
On the contrary, every judge has, in view of the provision of the 
Constitution of the United States, unhesitatingly said that the 
legislature could not impair the obligation of the creditor's con- 
tract. If it were otherwise, the legislature might simply repeal 
the charter of a municipal corporation, and at once reincorporate 
the same people and territory under a similar corporation, and cut 
off all creditors by adding that the new corporation should not be 
liable for the debts of the old corporation. Such legislation would 
be obnoxious to the Constitution of the United States (art 1, sect. 
10) and the Constitution of the state (art. 1, sect. 20, and art. 11, 
sect. 8). Even the right acquired by a pending suit cannot be 
affected by such legislation : Code, sect. 49 ; Fisher v. Dabbs, 6 
Yerg. 119. And the legislature cannot do indirectly what it is 
not at liberty to do directly. 

In the act repealing the charter of the city of Memphis there is 
a provision transferring the public property of the city to the 
" custody and control of the' state, to remain public property for 
the uses to which it had been previously applied." By the act 
reincorporating the same community and the same territory in the 
name of the taxing district, this property is again transferred to 
the custody and control of the governing board of the new cor- 
poration, to remain public property for the like uses. The city of 
Memphis seems to have owned no other property. Confining our- 
selves, for the present, to these provisions of the act, the substance 
of what was done was, that the people and territory of the repealed 
corporation were at once reincorporated into a municipal corpora- 
tion, and given possession of all the property of the old cor- 
poration for the same public use. The new corporation is identical 
with the old corporation in all its essential elements. A change 
in the form of the government would be unimportant. Unless, 
therefore, there is something else in the charter to take the case 
out of the rule, rights and liabilities would remain as before. 

The act incorporating the taxing district expressly prohibits the 
governing agencies from levying taxes for any purpose, reserving 
that power in the legislature. It further provides that the local 
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government shall not " pay or be liable to pay any debt created 
by said extinct corporation, nor shall any of the taxes collected 
under the act ever be used for the payment of any of said debts." 
The latter provision is itself a legislative recognition of the 
identity, continuity or succession of the two corporations, for 
otherwise it would have been useless. And the question comes to 
this, can the legislature, where the corporations are substantially 
the same, according to the terms of the charter as construed by 
the courts, change the legal effect of what has been done, by posi- 
tive mandate that the new corporation shall not be liable for the 
debts of the old ? If it can, it would logically follow that the 
legislature could prohibit a corporation from paying its own debt. 
It has no such power. Such a prohibition is simply void : Wolff 
v. New Orleans, 103 U. S. 358. And in this case, under the 
circumstances, the provision in question is amenable to the con- 
stitutional objection that it undertakes to impair the obligation of 
contracts. Whether the legislature can withhold the taxing power 
as against debts previously contracted, is a grave question not now 
before us. It may be that the creditor cannot collect his debt, 
but, to use the language of Judge Clifford in the Bechwith Case, 
" he ought always to be able by some proper action to reduce his 
contract to judgment." The creditor should have this right in 
the present case, both for the purpose of reaching his share of the 
assets which may be realized by the receiver, and to have the 
benefit of future legislation. The courts can never presume 
the permanent repudiation by the state of an honest demand. 
This court has decided that the holder of a valid claim on the 
treasury of the state is entitled to compel the controller to issue 
him a warrant therefor, although it cannot be paid without an 
appropriation for the purpose by the legislature, and no such 
appropriation has been made. 

We express no opinion on any point not now before us. All 
we undertake at present to decide is,- that the taxing district of 
Shelby county is so far the successor of the late corporation of the 
city of Memphis, or the same corporation under a new name, that 
a suit, pending against the old corporation, may be revived against 
the new, and prosecuted to judgment. 

The decision in the principal case is as recently as 1858, when Judge Caru- 
a departure, from the old doctrine of the thees, in the case cited from 1 Head, 
common law, recognised in Tennessee following White v. Campbell, 5 Humph. 
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38, declared unqualifiedly that in case of 
dissolution of a corporation, " the debts 
due to and from the corporation are all 
extinguished, without some provision in 
the charter, or some general law to pre- 
vent it." And, of course, if the debt 
was extinguished, the suit should abate. 
In the case followed, the court declared 
that upon the civil death of a corpora- 
tion by the expiration of its charter, its 
unsold real estate reverts back to the 
original grantor or his heirs, the debts 
due to and from the corporation are all 
extinguished and its personal estate vests 
in the state ; quoting approvingly the 
language of Chancellor Kent to that 
effect in 3 Com., p. *307. And in 
the intermediate case of Ingraham v. 
Terry, 11 Humph. 571, Judge Turley 
said : " It is not to be deemed that, as 
a general principle, the dissolution of a 
corporation by the expiration of its char- 
ter pendente lite is an abatement of the 
suit, which cannot be renewed unless 
provision is made for such contingency 
in the charter ;" and, by analogy, if the 
dissolution were by repeal, then the suit 
would abate, unless provision to the con- 
trary were made in the act of repeal. 
No "general law to prevent it" has 
since been enacted in Tennessee ; and it 
results that what was declared by Chan- 
cellor Kent to be "the old settled law 
of the land," and, as such, followed by 
the courts of Tennessee, has by this de- 
cision been overturned ; and hereafter 
no "special statutory provision to the 
contrary " is necessary to prevent the 
abatement of a suit against a defimct 
corporation when a suocessor can be 
found. 

The decision is doubtless in accord 
with the tendency and reasoning of the 
recent cases in the federal and many 
state courts, and in harmony with the 
spirit of the age, which, lacking the 
sacred veneration for the old common 
law, so much revered by our ancestors, 
which characterized judges formerly, is 
not satisfied with the statement of any 



person as to what is "settled law," but 
in law, as in philosophy and religion, is 
ever demanding a re-investigation, a new 
revision and a satisfactory analysis ac- 
cording to the rules of modern science ; 
and it also accords with the controlling 
sentiment of the country, which conforms 
to the just and imperious demands of 
commerce, that public obligations shall 
be as sacredly kept as private ones, and 
property, on the faith of which debt has 
been incurred, shall be subjected to its 
satisfaction, the "settled law of the 
land' ' to the contrary notwithstanding. 
More than that, it is safely grounded 
upon the articles of both the federal and 
state constitutions, which forbid legis- 
lation impairing the obligation of con- 
tracts. 

The old holdings on this question in 
other States seem to have been generally 
in accord with the doctrine declared by 
Chancellor Kent to be settled law. In 
the earlier editions of Angell & Ames on 
Corporations, the law is stated without 
question or qualification, as declared by 
him ; and it is added (sect. 779) : 
' ' Upon the dissolution of a corporation 
in any mode, it follows therefore that all 
suits for or against it abate. ' ' So, too, 
in England. In the last century Black- 
stone says (vol. i., p. *484) : " The 
debts of a corporation, either to or from 
it, are totally extinguished by its disso- 
lution." 

Notwithstanding the weight of author- 
ity of such distinguished names as these, 
a careful examination will disclose that 
Judge Cooper is warranted in express- 
ing the doubt " whether the decisions of 
the courts ever justified such a statement 
of the law ;" and will also discover that 
with the text-writers and judges there is 
much of doubt and indecision in regard 
to the effect of dissolution upon the debts 
of a corporation. The apparent con- 
fusion of the law upon the subject has 
resulted probably from two causes — 
first, the failure to keep prominent the 
distinction between the various kinds 
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of corporations, eleemosynary, muni- 
cipal and private, and their difference 
in history, purposes, functions and pow- 
ers ; and, second, an omission to observe 
the marked difference between the powers 
of Parliament and of Congress, and the 
probable bearing of our constitutional 
guaranty of the obligation of contracts 
upon all questions arising under legisla- 
tive dissolution, which Judge Dillon is 
of opinion is the only American method. 
Vide supra. 

If the decisions of the courts did not 
warrant such a statement of the law as 
Blackstone and Kent both make, it is then 
interesting to know from what source 
they derive their authority for such 
declarations. The latter doubtless re- 
lied upon the former for his statement ; 
and he, in turn, had probably relied 
upon Lord Coke. Blackstone precedes 
his statement of the effect of dissolution 
upon the debts of a corporation with a 
declaration of its effect upon its lands : 
" The body politic may also be dissolved 
in several ways, which dissolution is the 
civil death of the corporation ; and in 
this case their lands and tenements shall 
revert to the person, or his heirs, who 
granted them to the corporation." The 
earliest annotator cites Co. Litt. 13, to 
support this declaration, where Lord 
Coke says: "And so if land be given 
in fee simple to a deane and chapter, or 
to a mayor and commonalty, and to their 
successors, and after such body politique 
or incorporate is dissolved, the donor shall 
have again the land, and not the lord 
by escheate." 

Burnet says (Hist, of Ref., vol. i., p. 
261), it was much doubted, upon the 
dissolution of the abbeys, "whether 
the lands that formerly belonged to the 
religious corporation ought to have re- 
turned to the founders and donors by 
way of reverter, or to have fallen to the 
lords of whom the lands were holdon, 
by way of escheat, or to have come to 
the Crown." And the editors of Co. 
Litt. cite several cases as contrary to 



Lord Coke's statement of the law upon 
this subject. The solution of the ques- 
tion was perhaps rendered more difficult 
by the variety of the acts dissolving the 
orders of knights and disposing of their 
property, passed by Parliament during 
the reign of Edward II. and succeeding 
reigns, referred to in the marginal notes 
of Co. Litt., 13, b, and also of the 
sweeping acts of confiscation in the reign 
of Henry VIII., adopted by a subser- 
vient and jealous Parliament to destroy 
the abbeys, and thus give legal sanction 
to their lawless despoliation and the 
avaricious appropriation of their pro- 
perty to gratify the tyrannous rapacity 
of " the king with a pope in his belly," 
some of them perhaps providing for 
reverter, others prescribing escheat, and 
yet others declaring forfeiture." 

Whatever may have beep the state of 
the law with regard to religious and 
eleemosynary corporations, it is notable 
that no statute or decision is cited to 
support Lord Coke's application of the 
doctrine of reversion to municipalities ; 
and it may well be doubted whether 
such ever existed. It is more probable 
that it took its origin in this declaration 
of his that the law was the same in the 
case of an "abbot and his successors," 
" a deane and chapter " and " a mayor 
and commonalty ;" and that he was con- 
strained thereto by the excessive fondness 
for analogy, and generalization which 
characterized the old common-law judges 
and lawyers, and especially this greatest 
of them, and by the demands of the 
feudal proprietors and system for a rule 
of law that should govern realty in every 
imaginable case. 

The disposition of the realty of a 
defunct municipality, however, is more 
interesting to the curious than important 
to the settlement of this question, as, 
whatever became of it, creditors were 
so little respected in those days that 
there was no probability of their re- 
ceiving aught from it. What was to 
become of their personal estate, and of 
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their debts and credits, was of more 
interest to them, and has bearing upon 
this question. In the argument of the 
celebrated case of quo warranto against 
the city of London to forfeit its charter 
in the reign of Charles II., the learned 
Pollexfen asserted that this question 
was not settled by any adjudicated case, 
and was '' non definitur in jure." Nor 
was it defined in that case ; for the 
courts were relieved by act of parlia- 
ment, annulling the sentence of forfeit- 
ure, from the embarrassment which its 
execution would have involved. The 
very able and exhaustive opinion of Mr. 
Justice Campbell in Bacon v. Robert- 
son, 18 How. 480, also warrants Judge 
Cooper in questioning whether the cases 
had settled the law as declared by Black- 
stone. The case of Colchester v. Seaber, 
3 Burr. 1866, cited in the opinion on 
another point, does not aid in this branch 
of the investigation. Therein, as stated 
by Justice Wilmot, the question was 
' ' whether this corporation was dissolved 
by the judgment of ouster against indi- 
viduals," which he quaintly answered 
with a " God forbid !" In this case the 
dissolution is undoubted. The legisla- 
ture had the power to dissolve, and 
exercised it by the act of repeal. The 
question in this case is, Does the disso- 
lution work an abatement of the suit ? 

An examination of the recent text- 
books, as well as the recent American 
cases, disperses the cloud of doubt in 
which the older cases and books leave it, 
and it seems now as clear that the law- 
requires a negative answer, as a half 
century ago, that it required an affirma- 
tive one. In the later editions of Arigell 
& Ames, in a supplemental section (779, 
a), it is stated that " the rule of common 
law in relation to the effect of dissolution 
upon the property and debts of a corpo- 
ration has in fact become obsolete and 
odious. Practically, it has never been 
applied, in England, to insolvent or dis- 
solved moneyed corporations. * * * 
Indeed, it may well be doubted whether, 



in the view at least of a court of equity, 
it has any application to other than pub- 
lic or eleemosynary corporations with 
which it had its origin ;" and the author 
concludes that without any statutory 
authority a court of equity will lay hold 
of the capital, property and debts of a 
defunct moneyed corporation, as a trust- 
fund, and, by virtue of its inherent 
power to administer trusts, will apply 
it first to the satisfaction of the claims 
of creditors. To the same effect also is 
Potter on Corp., sects. 699, 713, where 
the same doctrine is seemingly extended 
to municipal corporations as well as 
moneyed or trading. And Judge Dil- 
lon (Munic. Corp., sect. 113), says that 
to avoid the disastrous results of the old 
doctrine the English courts have recently 
doubted whether corporations can be to- 
tally dissolved ; and, regarding the rule 
in America, he says (sect. 114), "As 
respects the creditors of a municipal 
corporation, their rights are protected 
from the legislative invasion by the 
Constitution of the United States, and 
no repeal of the charter of a municipal 
corporation can so dissolve it as to im- 
pair the obligation of the contract, or, 
it may probably be safely added, pre- 
clude the creditor from recovering his 
debt." 

The current of recent decisions fully 
warrants these positive statements of the 
text-writers in the case of private cor- 
porations. The opinion of the court in 
the leading case of State v. Bank of Ten- 
nessee, 5 Baxt. 101, expressly recognises 
the doctrine that these debts are not ex- 
tinguished by dissolution, thus in effect 
overruling the earlier cases on this sub- 
ject. And it may be doubted if; at this 
time, the courts of any state in the Union 
question the inherent power of a court 
of equity to administer the affairs of a 
defunct private corporation for the bene- 
fit of its creditors. No case is cited in 
the opinion as a precedent for such action 
in the case of municipal corporations, 
and probably none was known to exist. 
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The cases cited from the decisions of 
the federal Supreme Court leave doubt 
whether such would be the holding in 
that court in case of a defunct munici- 
pality; and in Meriwether v. Garrett, 
102 U. S. 472, wherein was involved the 
rights of certain creditors of this very 
city of Memphis, the court expressly 
withhold determination of the question 
of the power of a court of equity over 
taxes levied in obedience to contract 
obligations or under judicial direction. 
But none of the cited cases question the 
right of a creditor to have a judgment 
or decree in equity for the amount of 
his debt, or the duty of a court of equity 
to aid him in its recovery and satisfac- 
tion so far as possible under existing 
laws. 

In Wolff v. New Orleans, 103 U. S. 
358, Mr. Justice Fieid, commenting on 
an act of the legislature of Louisiana 
restricting the taxing power of said city 
so as to prevent it from paying debts 
contracted on the faith that the power 
of taxation would be exercised for their 
payment, said : "The prohibition of the 
Constitution against the passage of laws 
impairing the obligation of contracts 
applies to the contracts of the state, and 
to those of its agents acting under its 
authority, as well as to the contracts of 
individuals. * * * The ideas of validity 
and remedy are inseparable, and both 
are parts of the obligation which is 
guaranteed by the Constitution. The 
obligation of a contract is the law which 
binds the parties to perform their agree- 
ment." The act was accordingly de- 
clared unconstitutional and inoperative, 
and a mandamus ordered to levy and 
collect a tax. Under the reasoning of 
this opinion, it is difficult to see how, 
if no contemporaneous act of re-incorpo- 
ration of the same people and territory 
had been passed, and no provision made 
for the payment of debts, the conclusion 
could be escaped that the repealing act 
was void because of its conflict with the 
constitutional inhibition against impair- 



ing the obligation of contracts. While 
the city existed the creditor could recover 
judgment, and by mandamus compel the 
levy and collection of taxes for its satis- 
faction. This was the remedy which 
guaranteed the obligation of the con- 
tract ; if it were gone, and nothing 
substantially as efficient substituted, the 
obligation of the contract, i. e. the legal 
process and remedy, which alone com- 
pels the debtor to perform his agreement, 
is not only impaired, but entirely de- 
stroyed. No such extreme resort, how- 
ever, seemed necessary in this case, as 
the identity, continuity or successorship 
of the two corporations was evident, and 
left the court an easy way out of the 
apparent dilemma of deciding an act of 
repeal of the municipality unconstitu- 
tional, or of permitting the impairment 
of a contract thereby ; and this was by 
reviving against the successor in fact 
and in right and power, as the successor 
also in liability and duty. The conclu- 
sion of Mr. Justice Field in the Pensa- 
cola Case cited, which, Judge Cooper 
says, is "warranted by all the author- 
ities," is predicated upon premises which 
are as sound in logic as safe in law ; and 
the reasoning of both judge and justice 
would seem to justify the conclusion that 
in this case, as in Rex v. Pasmore, 3 
Term Rep. 199, the new charter wasare- 
novation of the old corporation, "with all 
the debts and rights attached ;" but the 
decision of the question did not demand 
so much, and, as Judge Cooper re- 
marks, there may be a grave question 
of its correctness. Apparently, however, 
there is little room to doubt the correct- 
ness of the conclusion that the taxing 
district is "the successor" of the city 
within the meaning of the statutes of 
revivor in Tennessee, and, as such, lia- 
ble to have the suit revived against it 
and judgment entered on the debt. 

The case of Mumma v. The Potomac 
Company, 8 Peters 281, wherein a re- 
vivor was refused, has some points of 
resemblance to this one, but the points 
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of difference are so marked that it can- law against a corporation conld not be 
not be cited as a precedent. Therein it revived against it after its dissolution, 
was decided only that a judgment at H. H. Ingeesoll. 

Knoxville, Tenn. 



Supreme Court of Indiana. 
THE STATE OF INDIANA v. CALVIN SMITH. 

In an indictment for an assault and battery, it is necessary to allege that the 
touching, striking or beating was done unlawfully. 

A court cannot infer that a rude, insolent or angry touching was also unlawful. 

It is not, however, necessary that the word "unlawful" should be used ; but it 
will be sufficient if another term of the same import and meaning is employed. 

On appeal from the Tipton Circuit. 

The indictment charged that the appellee, at a time and place 
therein named, " did unlawfully commit an assault and battery 
upon the person of one Michael E. Stokes, by then and there, in 
a rude, insolent and angry manner, touching, striking, beating, 
bruising and wounding him, the said Michael E. Stokes." The 
appellee moved to quash the indictment, because it was not averred 
that the touching was unlawful. The court below sustained the 
motion, whereupon the state appealed. 

The following is the statute under which the indictment was 
framed : " Every person who, in a rude, insolent or angry manner, 
shall unlawfully touch another, shall be deemed guiltv of an 
assault and battery, and upon conviction, shall be fined not exceed- 
ing one thousand dollars, to which may be added imprisonment 
not exceeding three months." 

The opinion of the court was delivered by 

Elliott, J.— It is undoubtedly true, as the appellee contends, 
that an indictment for the offence of assault and battery must show 
that the touching was unlawful: State v. Murphy, 21 Ind. 441; 
Cranor v. State, 39 Id. 64. An indictment which does not show 
this leaves out an important and essential ingredient of the 
offence : Howard v. State, 67 Ind. 401. It has been repeatedly 
decided that the court cannot infer that a touching charged to 
have been unlawful was rude, insolent or angry, but that the 
manner of the touching must be expressly stated : Slusser v. State, 
71 Ind. 280; State v. Wright, 52 Id. 307; and there is certainly 
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